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1. Scope of Paper

I explain the procedures for the making, confirmation and implementation of compulsory purchase
orders, drawing attention to some of the issues that arise in practice. Whilst most of these relate to the
tasks of the acquiring authority, where appropriate I also comment upon the position of objectors. I
also comment on current trends in the use of compulsory powers.

2. Introduction

The use of compulsory purchase powers became widespread with the growth of the railways in the
mid-nineteenth century. Later the powers were widely used by local and public authorities for the
provision of land for housing, schools, roads and other services. More recently compulsory powers
have been used to secure the regeneration and renewal of town centres and for the provision of
major infrastructure—such as the Channel Tunnel Rail Link. Twenty five years ago many CPOs
were made for slum clearance or large scale housing provision by local authorities and the procedures
were regarded with great suspicion by commercial interests. Nowadays however it is frequently a
developer who first approaches a local authority since, in the light of current planning policies, the
town centre is the focal point for large scale mixed use development—and compulsory powers are
needed in order to assemble a suitable site.

Whilst most practitioners will be aware that local authorities possess compulsory purchase powers,
many are surprised that the powers are available to so many other public or private sector organisations.
Urban development corporations made widespread use of CPO powers during their lifetimes and
nowadays wide powers are available to English Partnerships and the Regional Development Agencies.
The privatised utilities have powers in connection with the exercise of their functions and numerous
bodies which would formerly have been regarded as being in the public sector have retained powers
with their change of status.

It must also be remembered that powers may be available under local or private Acts, under
hybrid legislation (such as the CTRL Act or the current Crossrail Bill) and through orders made
under the Transport and Works Act 1992—commonly used for providing a package of powers for
the construction and operation of tramways or other transport systems. General powers appear in
many statutes—much of this paper is concerned with Orders made under the Town and Country
Planning Act 1990 but any other statutes confer powers to acquire land either by agreement or
compulsorily—for example the Housing Act 1985 or the Highways Act 1980.

3. Why Use a CPO?

The most obvious benefit of a CPO is to provide certainty of site assembly. Whilst most developers
and local authorities will seek to acquire land by agreement wherever possible, the complex nature
of many sites—particularly in town centres—means that it is unlikely that all the required interests
can be acquired by agreement. Even if part of the justification for a redevelopment scheme is the
expiry of leases there may be uncertainty as to the ability to secure possession in order to meet the
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proposed programme, so compulsory purchase may well proceed alongside Landlord and Tenant
procedures. Nowadays the programming of a development can be a complex task and whilst the
CPO procedures can be lengthy—it would, for example, be difficult to secure a confirmed order in
less than 12 months—the acquiring authority, where appropriate, can integrate the CPO procedures
into the overall programme with the intention of avoiding delay and achieving the target completion
date.

The second important reason is that the procedures enable the costs of the site acquisition to be dealt
with under recognised procedures so that realistic estimates can be prepared from the outset. It may
still be preferable to achieve negotiated settlements but in the background there will be the ability
to utilise, where necessary, the compensation procedures and thus—in most cases—avoid having to
make ransom payments.

The third major reason for the use of CPO powers is the ability to secure a ‘‘clean title’’ for the
development site, particularly if the proposal involves what on the face of it may be a breach of
easements, restrictive covenants, rights of light etc. Whilst insurance cover may be appropriate in
some cases, the main advantage of obtaining a clean site through the use of CPO or other statutory
powers is the comfort that whilst compensation may be payable for the breach of restrictions, the
remedy of an injunction to prevent or stop the development will not be available to an objector.

It is also relevant to mention the importance attached by government to the procedures. For example,
the opening paragraph of the current ODPM guidance states that ‘‘Ministers believe that compulsory
purchase powers are an important tool for local authorities and other public bodies to use as a
means of assembling the land needed to help deliver social and economic change. Used properly,
they can contribute towards effective and efficient urban and rural regeneration, the revitalisation
of communities and the promotion of business—leading to improvements in quality of life. Bodies
possessing compulsory purchase powers—whether at local, regional or national level—are therefore
encouraged to consider using them pro-actively wherever appropriate to ensure real gains are brought
to residents and the business community without delay’’.

4. The Tool Kit

I am not proposing in this paper to go into any detail about the statutory provisions, regulations or
guidance. However the following list indicates the most relevant statutes etc. for a typical Order:

ž Acquisition of Land Act 1981—sets out the procedures for making and securing confirmation
of a CPO.

ž Compulsory Purchase (Vesting Declarations) Act 1981—for the making of a General
Vesting Declaration.

ž Planning and Compulsory Purchase Act 2004—brought changes to procedures for making
orders, paying compensation etc.

ž Land Compensation Act 1961—the basic compensation rules.
ž Land Compensation Act 1973—payment for depreciation caused by the use of public works

(Part 1) and for mitigating the effect of public works (Part 2); advance payments; home loss.
ž Inquiries Procedure Rules 1990—procedures before, during and after the public inquiry.
ž Compulsory Purchase of Land Regulations 1994—prescribed forms of orders and notices.
ž ODPM Circular 06/2004—detailed guidance for authorities in England on the use of CPO

powers.
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5. First Steps

For the purposes of this paper I am assuming that a local authority is seeking to promote jointly with
a developer a CPO for a mixed use development—probably retail led—of a town centre. Among
the initial issues to be considered will be:

5.1. The availability of a suitable power. Normally this will be s.226 of the Town and Country
Planning Act 1990. Until recently this required the local authority to show that the land
included in the CPO was ‘‘suitable for and required in order to secure the carrying out
of development, redevelopment or improvement’’. Moreover both the authority and
the Secretary of State when considering whether or not to confirm the Order had to
have regard to the provisions of the development plan and other material considerations.
However it was felt that the terms of s.226 deterred some authorities from using the
power and so it was amended with effect from October 31, 2004 by the Planning and
Compulsory Purchase Act 2004. The requirement now is that the power can be used if
the authority think the acquisition will facilitate the carrying out of development etc—but
the authority must not exercise the power unless they think that the development etc.
is likely to contribute to the achievement of the promotion or improvement of the
economic, social or environmental well being of the area of the authority.

5.2. Even though the acquisition power is now expressed in wider terms it will still be helpful
to have appropriate development plan backing—and this can take the form of a general
provision in the appropriate policies (if necessary in a supplementary planning document)
to the effect that the authority will consider the use of compulsory purchase powers in
order to secure the achievement of the town centre scheme.

5.3. By this time the authority will normally be talking to a number of developers and going
through the process of selecting its preferred developer. It will need to satisfy itself as to the
track record of the developer and its ability to carry out the scheme if approved. It will
normally want to secure the early submission of a planning application so as to decide
what land should be included in the proposed CPO. Normally the planning application
site boundary will be the starting point for consideration of the boundary of the CPO
although it will be necessary to keep the proposed boundary under review in order to
ensure that all the interests in land required for the scheme will be available—but on the
other hand that land is not included unnecessarily. Generally the boundary is set fairly
widely initially and then reduced as a site by site review is carried out. Early consideration
should also be given to the inclusion of any new rights that may be required e.g. to enter
on adjoining land to carry out works of construction or underpinning.

5.4. Also at this stage initial estimates of compensation should be prepared—these should embrace
not just land acquisition but also the likely business disturbance costs. Consideration should
also be given to whether or not the land of the developer should be included—some prefer
this in order to ensure that a clean title can be obtained whereas others are concerned that
if their land is included it would enable the authority to proceed with another developer.

5.5. Discussion should also be underway with regard to the CPO indemnity agreement. In
virtually all cases the local authority will be entering into a joint venture scheme on
the basis of contributing its own land and the use of its powers—with the developer
paying for the acquisition of the remaining interests and the construction of the scheme.
Often a complex development agreement will be negotiated covering all aspects of the
proposals—but in order to proceed at an early date with the CPO a separate agreement
may be concluded earlier under which the developer assumes responsibility for all the
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costs involved with the CPO i.e. the making of the order, the public inquiry, the
subsequent acquisition of land and the payment of all forms of compensation. Such
agreements have become increasingly sophisticated with the wish of developers to reduce
their risks—whilst authorities will want to ensure that they are not exposed to payment
of any of the costs except in specified circumstances.

5.6. In a typical case the CPO indemnity agreement will be concluded shortly before the
authority is asked to resolve to make a CPO, and the development agreement is negotiated
concurrently and exchanged prior to the public inquiry.

5.7. Preparation of the report to the Council committee or Cabinet requires considerable care
since it will be necessary to summarise the case for the use of compulsory powers, to
indicate that the appropriate statutory tests have been applied and to obtain authority for
the making and implementation of the Order. It should also be borne in mind that whilst
it is often thought that a CPO resolution can give rise to blight notices, the statutory
blight machinery is not triggered until the Order has been sealed and submitted for
confirmation. On the other hand the passing of a resolution to make a CPO by a local
authority will be revealed by a local search.

6. Making the Order

It is likely that some form of ‘‘referencing’’ will already have been carried out in order to ascertain
the interests in the land to be included in the Order. Often much of the information is known to the
local authority and the developer because of their existing land holdings and tenancy records, but
statutory requisitions for information will be sent out in order to supplement this information. Practice
varies as to whether this formal referencing should be done before or after passing a resolution to
make a CPO—some authorities do not want statutory notices, which carry the threat of criminal
penalties for failure to comply, to be served on local residents before any decision has been taken to
make a CPO. Local authority members may be unhappy if approached by constituents who have
received such notices but where no resolution has been passed.

At the same time work will proceed on finalising the boundaries of the Order and on preparation of
the draft Order, Schedule and Map. The Statement of Reasons—which will be served with the notices
of making the order—will be prepared and will set out the case for acquisition. Again, in many
cases it will be based upon the committee report, supplemented by the additional matters listed in
Appendix R of ODPM Circular 06/2004.

The Order will then be sealed, served and advertised in accordance with statutory requirements. At
this stage it can be helpful to send all those affected copies of one or more of the free booklets on
compulsory purchase and compensation issued by the ODPM.

7. Dealing with Objections

The Order will allow a minimum objection period of 21 days after which a set of those objections
received by ODPM will be forwarded to the acquiring authority. It is likely that earlier consultation
and publicity will have meant that many of the objections have been anticipated, but in any event
they should be reviewed at an early date with a view to seeking either their removal or modification
in the light of assurances that can be given on behalf of the developer and/or the authority. Normally
the CPO indemnity agreement will impose on obligation on the developer to negotiate to acquire by
agreement wherever possible and these negotiations should continue throughout the build up to the
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public inquiry. There should also be policies on relocation and re-housing—it may be that either the
developer or the authority has alternative sites available for businesses which wish to relocate. Where
negotiations are successful agreements will be drawn up for the withdrawal of objections on terms.

From the point of view of those affected it will be important to submit to the Secretary of State
an objection to the CPO since this will ensure that the interests are protected whilst negotiations are
carried on. The initial objection can be expressed in general terms and may be sufficient to enable
agreement to be reached at an early date. In practice agreement may be reached with a number of
objectors soon after the end of the objection period and there may then be something of a lull until
the approach of the public inquiry when the momentum of the negotiations again increases. It may
be that an objector can avoid the acquisition of its interest by, for example, offering to make working
space available to the developer for the duration of the scheme.

Those who have objected will be served with the ‘‘statement of case’’ of the authority in accordance
with the Procedure Rules—normally this will be an expanded version of the statement of reasons but
will also give more information about the scheme and will include documents to which reference
is to be made. Also, it is likely that work will have been proceeding on any associated statutory
orders that may be required—the most common being a stopping up order. Application cannot be
made for such an order until planning permission has been obtained but once that is done it will be
important to seek to have the inquiry into objections to the stopping up order conjoined with the
CPO inquiry. Provided adequate notice is given it is not normally difficult to achieve this.

Also, if there has been a substantial number of objections and a lengthy inquiry is anticipated it is
likely that a pre-inquiry meeting will be arranged. At this stage it should be noted that the relevant
Inquiries Procedure Rules date from 1990 and differ in a number of respects from the more recent
rules applicable to planning appeals. This can lead to confusion as the inquiry approaches and
assumptions are made about e.g. the prior exchange of evidence for which only limited provision is
made by the 1990 rules.

Again, following consideration of the objections that have been received decisions can be made
about the evidence to be produced at the public inquiry. For a typical town centre scheme this might
mean that there would be a witness from the local authority planning department; a representative of
the developer; the architect; the highway engineer; and perhaps a witness dealing with retail need or
with relocation policy. It will be necessary to call evidence on any specialist points made by objectors
e.g. because of a specific environmental effect of the proposal.

It is also necessary to remember that whilst the public inquiry is into objections to the CPO and is
not a rehearing of all the planning case—since planning permission will normally have already been
granted by the time the inquiry takes place—it is likely that the Inspector and the Secretary of State
will wish to be satisfied on planning issues where compulsory acquisition is proposed and particularly
where the local authority is both landowner and responsible for the grant of planning permission.

Again, negotiations with objectors should continue and there is normally a flurry of activity immediately
before—and in the early stages of—the public inquiry as objectors may feel that in the light of
the evidence produced they have little choice but to seek the best deal available at a time when
it is helpful to the acquiring authority and the developer to reduce the number of objectors, the
scope of the inquiry and thus the number of issues on which the Inspector will have to make a
recommendation and the Secretary of State a decision.

The carrying out of the site visit and the closing of the inquiry does not necessarily mean the end of
the submission of evidence. The rules provide in particular for further representations—or even the
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reopening of the inquiry—in certain circumstances such as where the Secretary of State differs from
the Inspector on a matter of fact or takes into consideration new evidence and is disposed to disagree
with the Inspector.

Once the decision letter is issued the Order becomes operative from the publication of the statutory
notices and the service of copies of the confirmed Order. A successful objector may at this time seek
to claim the costs incurred in relation to the public inquiry—the provisions as to costs are set out in
Circular 8/93.

Following publication of the notice of confirmation there is a 6 week period for making of a legal
challenge. This is done under s.23 of the Acquisition of Land Act 1981—not by way of judicial
review. One disadvantage—from the point of view of the local authority and the developer—is that
a successful legal challenge will mean that the Order itself will be quashed either in whole or in part.
This is in contrast to the position with planning appeals where a successful legal challenge will result
in the quashing of the decision of the Secretary of State—so that the matter goes back to him for
re-determination in the light of the decision of the Court. With the CPO the Order itself, rather
than the decision to confirm it, is quashed.

8. Implementation

A confirmed Order can be implemented either by way of a general vesting declaration or through the
notice to treat/notice of entry procedure. The former is more common where commercial interests are
involved since the first of the two notices required for it can be served at the time of the publication
of the notice of confirmation, meaning that the GVD can be executed later and provide for the
acquisition of title 28 days afterwards. If that is not quick enough then a 14 day notice of entry can
be served following notice to treat. This will enable the authority to enter on the land and for the
development to be carried out—but will not provide title without further—and possibly lengthy
procedures.

Even when a GVD is used, an authority or a developer may find it helpful to allow some of the
occupiers to remain in their premises until they are actually required for the scheme. They would
no longer be owners or tenants but they can be allowed to remain on licence such that possession
can regularly be obtained when needed.

At this stage it is also worth noting that the developer may wish its own land to be included in a
GVD in order that being in title can be obtained and any restrictive covenant etc. overridden.

Acquisition of land by the acquiring authority which made the Order and for facilitating development
is exempt from SDLT—even if effected by agreement.

9. Compensation

Although reference is often made to the ‘‘compensation code’’ the liability to pay compensation
is based upon out of date legislation and—predominantly ancient—case law. The provisions are in
need of overhaul and they give rise to considerable uncertainty. Michael Humphries in his paper
deals with some of the issues that arise in practice and I am happy to leave the topic entirely to him!

10. Human Rights Act

Early concerns about the implications of this Act on CPO procedures were allayed by the first case to
be referred to the House of Lords—the ‘‘Alconbury’’ case which involved consideration of a number
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of planning and compulsory purchase procedures. The case established that the procedures, involving
rights of objection, consideration by the Secretary of State and the payment of compensation—were
generally compliant with the Act. It is common practice to insert in the committee report authorising
a CPO that the implications of the Act have been considered and similarly decision letters from
the Secretary of State contain a paragraph to that effect and indicating that the purposes for which
the Order was made sufficiently justify interfering with the human rights of the objectors. The
interference with private property rights, bearing in mind the provisions for compensation, is
proportionate and strikes a fair balance between the public interest and the interests of the objectors
in compliance with the requirements of Art.1 of the First Protocol.

11. Changes in the 2004 Act

In brief, these provided for a wider acquisition of power (s.226 of the 1990 Act); service of the
order on a wider category of ‘‘qualifying persons’’ including those with the benefit of rights which
might be overridden; the consideration of objections by written representations in certain cases;
confirmation by the acquiring authority where there are no objections; the availability of a wider
power for serving requisitions for information; and—of particular importance to developers—for the
payment of additional types of ‘‘loss payment’’ to business occupiers.

It needs to be remembered that most of these new provisions do not apply to orders made before
the coming into force of the relevant parts of the new Act i.e. October 31, 2004.

12. Changes Not Made

In recent years Government has carried out a number of reviews of various aspects of the compulsory
purchase and compensation system. In particular, the Law Commission has produced reports on
Compensation (Law Com No.286) and on Procedures (Law Com No.291, issued in December
2004). The 200 page report identifies many areas which are unsatisfactory or uncertain and where
reform is needed—26 recommendations are made. It is to be hoped that parliamentary time will
be found in the near future to give effect to the hard work done by the Law Commission and to
provide a much needed update and improvement to the procedures.

13. Conclusions

The use of compulsory purchase powers by local authorities and other bodies is likely to increase. It is
encouraged by government and forms an important part of many planning policies—for example in
the new PPS6—Planning for Town Centres. The procedures can provide certainty of site assembly
and programming as well as a machinery for settling disputed compensation. The procedures can be
lengthy—and therefore should be started sooner rather than later if they are likely to be needed—but
can be integrated with the development programme in such a way as to avoid delay to a project.
Some improvements have been achieved through recent legislation and the Law Commission and
the Courts have called for still more changes to improve the procedures. The powers are a vital tool
if regeneration is to be achieved.
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